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EXECUTIVE SUMMARY
The Financial Services Commission of Ontario (FSCO) utilizes a risk-based approach to regulation,
which focuses on allocating valuable regulatory resources to those areas that are deemed to have the
greatest risk. Under this regulatory approach, FSCO goes beyond just enforcing requirements that are
set out in legislation. Instead of examining all risks, FSCO focuses its attention on those risks that have
the potential to cause the greatest degree of harm. The benefit of this approach is that regulatory
resources are maximized and compliance costs are minimized.
During the spring and summer of 2009, FSCO conducted a review of the mortgage brokering industry
as part of its compliance review initiative. This review focused on how the overall industry – particularly
at the individual brokerage level – had prepared itself to meet the compliance requirements under the
Mortgage Brokerages, Lenders and Administrators Act, 2006 (MBLAA); with specific focus on sections
40 to 48 of Ontario Regulation 188/08 – Mortgage Brokerages: Standards of Practice.
FSCO’s strategy for the review included the following:
•

Consulting
Consultingwith
withkey
keyindustry
industrystakeholders
stakeholdersabout
aboutthe
thecompliance
compliancerequirements
requirementsand
andsteps
stepsthat
that
would be taken to educate and promote compliance in the industry.

•

Conducting
Conductingsignificant
significantoutreach
outreachactivities
activitiesthroughout
throughoutOntario
Ontariothat
thatassisted
assistedin
inthe
thedevelopment
development
and direction of the reviews.

•

10per
percent
centof
ofall
all
Selecting
Selectingaarandom
randomsample
sampleof
of128
128mortgage
mortgagebrokerages
brokerages(or
(orapproximately
approximately10
brokerages in Ontario) for the on-site reviews.

•

Developingan
anexamination
examinationprogram
programto
totest
testthe
thesample’s
sample’scompliance
compliancewith
withthe
theMBLAA
MBLAAand
and
Developing
Ontario Regulation 188/08.

•

Having in-house
in-housetraining
trainingsessions
fieldreviews
reviewsat
atthe
the
Having
sessionsfor
forexaminers
examinerswho
whowould
wouldconduct
conducton-site
on-sitefield
selected brokerages.

•

Following-up with
withbrokerages
brokeragesafter
afterthe
thereviews.
Following-up
reviews.

•

Collecting
Collecting and
and analyzing
analyzing data
dataonce
oncethe
thereviews
reviewshad
hadconcluded.
concluded.

Through this process it was determined that the reviews would focus on specific standards under the
MBLAA and regulations, particularly standards relating to policies and procedures, oversight and
corporate governance. Although policies and procedures do not guarantee compliance with
legislation, mortgage brokerages are expected to establish and implement policies and procedures that
are reasonably designed to ensure compliance with the requirements under the MBLAA. The findings
from FSCO’s reviews indicate that most mortgage brokerages had established policies and procedures
in accordance with the regulations. However, the quality of those policies and procedures was not
sufficient to mitigate the risk of non-compliance with the law and the potential for harm to consumers.
The results of the reviews provide support for FSCO’s risk-based approach to regulation and its positive
impact on the mortgage brokering industry in promoting higher standards of practice for consumer
protection in Ontario.
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ABOUT FSCO
FSCO is an agency of Ontario’s Ministry of Finance that is responsible for regulating mortgage
brokerages, administrators, brokers and agents in the province of Ontario. It is also responsible for
regulating other financial sectors, including pension plans, credit unions, caisses populaires, insurance
companies, loan and trust companies, and co-operatives.
FSCO is dedicated to being a vigilant, fair-minded and forward-looking regulatory agency with a
constructive and responsive presence in Ontario’s financial services marketplace. FSCO’s broad
mandate includes enhancing consumer confidence and public trust in the regulated sectors by
conducting its activities in accordance with risk-based approaches, and making recommendations to
the Minister of Finance on matters affecting the regulated sectors.

BACKGROUND
In recent years, the mortgage brokering industry has undergone many changes. The crisis that was
created by sub-prime mortgages and mortgage credit markets in the United States further emphasizes
the need for better regulation to protect consumers.
To enhance consumer protection and increase professionalism in the mortgage brokering industry, the
Government of Ontario enacted the MBLAA, which went into effect on July 1, 2008. This was followed
by several new regulations on standards of practice, which came into effect on January 1, 2009.
The MBLAA is a new act that replaced the old Mortgage Brokers Act and sets out a new framework for
regulating the mortgage brokering industry in Ontario. Under the MBLAA and related regulations, the
mortgage brokering industry must meet certain requirements in areas such as: education, licensing,
policies and procedures, standards of practice, and errors and omissions insurance. With this new
framework for regulation, consumers are better protected and will have greater confidence in the
mortgage brokering industry in Ontario.

INTRODUCTION
In March 2009, FSCO announced that it would conduct on-site field reviews at a random sample of
mortgage brokerages to ensure that they were in compliance with legislation. These on-site field
reviews took place during the spring and summer of 2009 as part of FSCO’s compliance review
initiative. They focused on how the overall industry – particularly at the individual brokerage level – had
prepared itself to meet the compliance requirements under the MBLAA; with specific, but not exclusive
focus, on sections 40 to 48 of Ontario Regulation 188/08.
This report presents findings and conclusions that are based on the reviews that were conducted by
examiners in FSCO’s Licensing and Market Conduct Division.

PREPARING FOR THE REVIEWS
Soon after the new regulatory framework was introduced, FSCO consulted with industry stakeholders
(e.g., the Canadian Association of Accredited Mortgage Professionals, the Independent Mortgage
Brokers Association of Ontario, the Ontario Real Estate Association, etc.), and the Ministry of Finance
about requirements in the new legislation, and the steps that would be taken to educate and promote
compliance in the industry. During this stakeholder consultation, FSCO made the industry aware of the
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mortgage brokerage’s obligations regarding standards of practice. FSCO also conducted significant
outreach activities to promote compliance with the MBLAA. These activities included:
•

holding
holding information
informationsessions
sessionson
onthe
theMBLAA;
MBLAA;

•

hosting
hostingwebinars
webinarson
oncomplying
complyingwith
with the
the MBLAA
MBLAA and
and regulations;
regulations;

•

having
havingbi-weekly
bi-weeklymeetings
meetingswith
withindustry
industryexperts
experts and
andkey
keyindustry
industry representatives;
representatives;

•

attending
attendingindustry
industryconferences;
conferences;

•

sponsoring
sponsoring trade
tradeshow
showbooths
boothsat
atindustry
industryconferences
conferencesand
andtrade
tradeshows;
shows;

•

speaking
speakingat
atindustry
industryconferences
conferencesand
andevents;
events;and
and

•

providing
providingregular
regularupdates
updates and
andinformation
information to
to the
the industry
industry through
through FSCO’s
FSCO’s website,
website, Mortgage
Mortgage
Broker e-Info Newsletter and e-mails.

FSCO’s open and consultative approach provided useful information that assisted in the development
and direction of the on-site reviews. It also informed and prepared the industry for the reviews.

STRATEGY FOR THE REVIEWS
Since the MBLAA and regulations only went into effect a few months before the on-site reviews were
conducted, there was limited data on how the overall industry, at the individual brokerage level, had
prepared itself to meet the compliance requirements under Ontario Regulation 188/08.
FSCO utilizes risk-based principles in its approach to regulation, which focuses on allocating valuable
regulatory resources to those areas that are deemed to have the greatest risk. This approach gave
FSCO the flexibility to maximize regulatory resources and minimize compliance costs. After
considering key stakeholders’ feedback and general perspectives on the state of the mortgage
brokering industry in Ontario and the United States, FSCO decided to focus on mortgage brokerages’
standards of practice since they relate to corporate governance and oversight. These areas were
deemed to have the highest risk of harm to consumers if there was a significant degree of noncompliance, and therefore needed testing and monitoring.
FSCO’s strategy for the on-site reviews included the following:
•

Selecting
Selectingaarandom
randomsample
sampleof
of128
128mortgage
mortgagebrokerages
brokerages(or
(orapproximately
approximately10
10per
percent
centof
ofall
all
brokerages in Ontario) for the on-site reviews, in order to obtain a broad representation of the
industry as a whole.

•

Developingan
anexamination
examinationprogram
programto
totest
testthe
thesample’s
sample’scompliance
compliancewith
withsections
sections 40
40to
to48
48of
of
Developing
Ontario Regulation 188/08. Specific focus was given to requirements that deal with corporate
governance, oversight, and policies and procedures.

•

Having in-house
in-housetraining
trainingsessions
sessionsfor
forexaminers
examinerswho
whowould
wouldconduct
conducton-site
on-sitefield
fieldreviews
reviewsat
atthe
the
Having
selected brokerages. These training sessions ensured that the examiners were familiar with the
examination program and regulatory requirements for mortgage brokerages.

•

Assigning individual
individualexaminers
examinersto
tothe
theselected
selectedbrokerages.
brokerages. These
Theseexaminers
examinerswere
wereresponsible
responsible
Assigning
for preparing planning memorandums, setting up examinations, issuing letters to principal
brokers, and completing the examination program.

•

Discussingany
any issues
issuesand
andrequired
requiredcorrective
correctiveactions
actionswith
witheach
eachbrokerage’s
brokerage’sprincipal
principalbroker.
broker.
Discussing
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•

Following
Followingup
upwith
withthe
thebrokerages
brokeragesafter
afterthe
theon-site
on-sitereviews.
reviews. The
Theexaminers
examinerssent
sentthe
thebrokerages
brokerages
letters that summarized the findings from the reviews, the actions that were required to address
them, and the date that a response was expected. Each letter included an examination report
that provided details about the areas that were reviewed in accordance with the examination
program.

•

Collecting
Collecting and
and analyzing
analyzing data
dataonce
oncethe
thereviews
reviewshad
hadconcluded.
concluded.

ABOUT THE REVIEWS
The scope of the risk-based reviews was to determine if mortgage brokerages had policies and
procedures in place – particularly policies and procedures that met the requirements under sections 40
to 48 of Ontario Regulation 188/08. These sections deal with the duty to establish policies and
procedures; the duty to have a complaints process; the duty to have insurance; the duty to ensure
brokers and agents are eligible for licensing; duties concerning fees and incentives; and records
management duties.
FSCO reviewed the selected mortgage brokerages’ operational processes in regards to their corporate
governance and oversight for compliance with legislative requirements. All of the brokerages’
responses were collected and further analyzed. If an examiner detected weaknesses in a brokerage’s
operational processes, the issues and required actions for addressing them were discussed with the
brokerage’s principal broker.
The on-site reviews provided FSCO with the following information:
•

How many
manyof
ofthe
theselected
selectedmortgage
mortgagebrokerages
brokerageshad
hadpolicies
policiesand
andprocedures
proceduresaddressing
addressingthe
the
How
requirements under sections 40 to 48 of Ontario Regulation 188/08.

•

Whetherthe
thebrokerages’
brokerages’documented
documentedpolicies
policiesand
andprocedures
procedures adequately
adequatelyaddressed
addressedthe
the areas
areas
Whether
that were deemed to have the highest risk of non-compliance.

•

The
Thestate
stateof
ofimplementation
implementationand/or
and/ordegree
degreeof
ofcompliance
compliancewith
withthe
theMBLAA
MBLAAand
andrelated
related
regulations since they went into effect.

•

Whetherthe
thebrokerages
brokerageshad
hadadequately
adequatelydocumented
documentedcompensating
compensatinginternal
internalcontrols
controlsover
over
Whether
corporate governance and oversight in their policies and procedures.

As the MBLAA and regulations were recent changes that impacted mortgage brokerages, FSCO’s onsite reviews focused on compliance education, not disciplinary action. Based on this philosophy,
FSCO’s examiners took the following approach:
mortgagebrokerage
brokeragedemonstrated
demonstratedthat
thatitithad
haddone
doneits
itsbest
bestto
tocomply
complywith
withlegislation,
legislation,the
the
1. IfIfaamortgage
examiner would help it meet its obligations.
thebrokerage
brokeragemisunderstood
misunderstoodits
itsobligations,
obligations,consideration
2. IfIfthe
considerationwould
wouldbe
begiven
givento
toits
its
circumstances (e.g., a sole proprietorship that does not have any other agents or brokers).
chosenot
notto
tomeet
meetits
itscompliance
complianceobligations,
obligations,the
theexaminer
examinerwould
would provide
provide the
the
3. IfIf the
thebrokerage
brokeragechose
brokerage a letter that summarized the findings from the review, the actions that were required
to address any issues, and a deadline for making the compliance changes.
The examiners will also follow-up with these brokerages in the future, to ensure that their compliance
obligations have been met.
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QUESTIONS
FSCO’s examiners asked the selected mortgage brokerages a total of 58 questions, which are in
Appendix D and described in the 13 sections below. For analytical purposes, explanations are
provided for each question if 90 per cent or less of the respondents had a positive response. In cases
where the responses were not positive, the mortgage brokerages were required to take corrective
actions to address the issues.
The responses for each question were rated as low, medium or high risk. Low risk ratings were
assigned to questions if 90 per cent or more of the brokerages had a positive response. Medium risk
ratings were assigned to questions if 75 to 89 per cent of the brokerages had a positive response.
High risk ratings were assigned to questions if less than 75 per cent of the brokerages had a positive
response. If the majority of the responses to the questions in a particular section were high, medium or
low risk, the section was ranked accordingly. This means there was a high, medium or low risk of noncompliance with legal requirements under those sections.
1. GENERAL REQUIREMENTS
There are six questions under the “general requirements” section, which cover general public relations
and reporting requirements and business practices, such as:
•

signage
signage and
andpublic
publicrelations
relationsmaterials;
materials;

•

who
who are
arethe
thebrokerage’s
brokerage’sofficers
officersand
anddirectors;
directors;

•

whether
whetherthe
thebrokerage
brokerageuses
usesaacomputerized
computerizedmortgage
mortgageapplication
applicationsystem
systemto
tosubmit
submitmortgage
mortgage
applications; and

•

whether
whetherthe
theinformation
informationthat
thatwas
wasprovided
providedto
tothe
theexaminer
examiner(e.g.,
(e.g.,the
thename
nameof
ofthe
theprincipal
principal
broker and business address) was the same as the information that was listed in Licensing Link
(FSCO’s online licensing system).

Four of these questions were rated low risk, one question was rated high risk, and one question was
not applicable since it did not affect the risk level. Since the majority of these questions had responses
that were in the low risk category, this section was rated low risk.
2. DUTY TO ESTABLISH POLICIES AND PROCEDURES
There are 12 questions in the “duty to establish policies and procedures” section. These questions
cover areas such as:
•

whether
whether the
thebrokerage
brokeragehas
haswritten
writtenpolicies
policiesand
andprocedures;
procedures;

•

agents;
whether
whetherpolicies
policiesand
andprocedures
procedureshave
havebeen
beenmade
madeavailable
availableto
tomortgage
mortgagebrokers
brokersand
andagents;

•

whetherthe
thebrokerage
brokeragemaintains
maintainsaatraining
traininglog;
log;
whether

•

whether the
thepolicies
policiesand
andprocedures
procedurescontain
containprovisions
provisionsto
toensure
ensurethat
thatthe
thebrokerage
brokerageand
andall
allof
of
whether
its brokers and agents comply with the MBLAA;

•

whether the
thepolicies
policiesand
andprocedures
procedurescontain
containprovisions
provisionsfor
forthe
whether
theadequate
adequatesupervision
supervisionof
ofbrokers
brokers
and agents; and
Page 7 of 21

•

whether
whether the
thepolicies
policiesand
andprocedures
proceduresinclude
includethe
thefollowing:
following:
i.
ii.
iii.
iv.
v.
vi.

aadescription
descriptionof
ofthe
therole
roleof
ofthe
thebrokerage
brokeragein
inrelation
relationto
toborrowers
borrowersand
andlenders
lendersand
andits
its
disclosure to them;
verificationof
ofthe
theidentity
identityof
ofborrowers,
borrowers,lenders
lendersand
andinvestors;
investors;
verification
determinationof
ofthe
thesuitability
suitabilityof
ofaamortgage
mortgageor
orinvestment
investmentfor
foraaborrower,
borrower,lender
lenderor
or
determination
investor;
ofthe
thematerial
materialrisks
risksof
ofaamortgage
mortgageor
orinvestment;
investment;
identificationof
identification
of any
any real
realor
orpotential
potentialconflict
conflictof
identificationof
identification
ofinterest;
interest;
provisions
provisions for
for dealing
dealing with
with incentives.
incentives.

Two of these questions were rated low risk, six questions were rated medium risk and four questions
were rated high risk. Since the majority of these questions had responses that were in the medium risk
category, this section was rated medium risk.
3. SYNDICATED MORTGAGES
The two questions in the “syndicated mortgages” section relate to whether brokerages syndicate
mortgages. Brokerages that syndicate mortgages were asked whether they have policies and
procedures in place to govern syndicated mortgages, for example in areas such as: disclosure,
supporting documentation and time periods for providing information.
One of these questions was rated high risk and one question was not applicable since it did not affect
the risk level. Since the majority of these questions had responses that were in the high risk category,
this section was rated high risk.
4. DUTY TO ESTABLISH A COMPLAINTS PROCESS
There are three questions in the “duty to establish a complaints process” section, which cover the
following areas:
•

whether
whether the
thebrokerage
brokeragehas
hasestablished
establishedaaprocess
processfor
forresolving
resolvingcomplaints
complaintsfrom
fromthe
thepublic;
public;

•

whether
whetherthe
thebrokerage
brokeragehas
hasdesignated
designatedan
anindividual
individualto
tobe
beits
itscomplaints
complaintsofficer;
officer;and
and

•

whether
whether the
thebrokerage
brokeragehas
hasaacomplaints
complaintslog
logthat
thattracks
trackscomplaints
complaintsfrom
fromthe
thepublic
publicand
andthat
that
includes the brokerage’s written responses to complainants.

Three of these questions were rated low risk. Since the majority of these questions had responses that
were in the low risk category, this section was rated low risk.
5. DUTY TO HAVE INSURANCE
The two questions in the “duty to have insurance” section relate to whether the brokerage has a current
errors and omissions insurance policy.
One of these questions was rated low risk and one question about the insurer was not applicable since
it does not affect the risk level. Since the majority of these questions had responses that were in the
low risk category, this section was rated low risk.
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6. DUTY REGARDING AUTHORIZATION OF BROKERS AND AGENTS
The four questions in the “duty regarding authorization of brokers and agents” section relate to whether
the brokerage’s policies and procedures have provisions for determining whether an individual is
eligible to be licensed as a mortgage broker or agent. These policies address, for example:
•

verifying
verifying the
the identity
identity of
of new
new mortgage
mortgage brokers
brokers and
and agents;
agents;

•

making
making sure
sure that
that new
new agents
agents and
andbrokers
brokers do
do not
notwork
workfor
formore
morethan
thanone
onebrokerage;
brokerage;

•

notifying the
the Superintendent
Superintendent of
of any
any agents
agents or
orbrokers
brokersthat
thatare
arenot
notsuitable
suitablefor
forlicensing;
licensing;and
and
notifying

•

restricting access
accessto
to the
thebrokerage’s
brokerage’s computerized
computerized mortgage
mortgage application
application system
system once
once the
the agent
agent
restricting
or broker ceases to be employed by the brokerage.

Two of these questions were rated medium risk and two questions were rated high risk. Since the
majority of these questions had responses that were in the medium risk category, this section was rated
medium risk.
7. RESTRICTIONS ON PAYMENTS BY THE BROKERAGE
The two questions in the “restrictions on payments by the brokerage” section relate to whether the
brokerage’s policies and procedures contain the following restrictions:
•

that
thatthe
thebrokerage
brokeragewill
willonly
onlypay
payfees
feesor
orother
otherremuneration
remunerationto
tolicensed
licensedbrokerages,
brokerages,or
orother
other
persons or entities that are exempt from the licensing requirements; and

•

that
thatthe
thebrokerage
brokeragewill
willnot
notpay
payfees
feesor
orother
otherremuneration
remunerationdirectly
directlyto
toanother
anotherbrokerage’s
brokerage’sagents
agents
or brokers.

Both of these questions were rated high risk. Since the majority of these questions had responses that
were in the high risk category, this section was rated high risk.

8. PAYMENTS OF INCENTIVES OTHER THAN MONEY
The five questions in the “payments of incentives other than money” section relate to the conditions that
need to be satisfied if the brokerage provides an incentive, other than money, to another brokerage’s
brokers or agents for dealing or trading in mortgages. These conditions include:
•

whether
whether the
theagent
agentor
orbroker
brokerhas
hasobtained
obtainedthe
theconsent
consentof
ofits
itsbrokerage;
brokerage;

•

whether
whetherboth
bothbrokerages
brokerageshave
haveaawritten
writtenagreement
agreement(for
(forco-brokering)
co-brokering) that
thatgoverns
governsthe
the
provisions of the incentive to the agent or broker;

•

whetherthere
thereisisaawritten
writtenagreement
agreementwith
withthe
theother
otheragent
agentor
orbroker
brokerthat
thatgoverns
governsthe
theprovisions
provisions
whether
of the incentive to him or her; and

•

whetherboth
bothwritten
writtenagreements
agreementsrequire
requirethe
thebrokerage
brokerageto
togive
givethe
theother
otherbrokerage
brokerageparticulars
particulars
whether
of the incentives that were provided to the broker or agent, the time period they cover, and if the
incentives entitle the broker or agent to exercise one or more options during the covered time
period.

All five questions were rated high risk. Since the majority of these questions had responses that were
in the high risk category, this section was rated high risk.
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9. REQUIRED RECORDS
The five questions in the “required records” section relate to the brokerage’s maintenance of the
following records:
•

financial
financialrecords
recordsof
ofthe
thebrokerage’s
brokerage’slicensed
licensedactivities
activitiesin
inOntario;
Ontario;

•

records
recordsof
ofevery
every mortgage
mortgageapplication,
application,mortgage
mortgage instrument
instrument and
and mortgage
mortgage renewal
renewal agreement
agreement
that was received or arranged by the brokerage;

•

inthe
thecourse
courseof
of
otheragreement
agreementthat
thatwas
wasentered
enteredinto
intoby
bythe
thebrokerage
brokeragein
records
recordsof
ofevery
everyother
dealing or trading in mortgages, or in the course of mortgage lending;

•

recordsof
ofall
alldocuments
documentsor
or written
written information
information that
that were
were given
given to
to or
or obtained
obtained from
from aa current
current or
or
records
prospective borrower, lender or investor; and

•

records
records related
relatedto
tothe
thebrokerage’s
brokerage’strust
trustaccount
account(if
(ifone
oneisismaintained)
maintained)and
andififthey
theydistinguish
distinguish
between trust funds held by the brokerage and assets pertaining to other activities.

Four of these questions were rated low risk and one question was rated high risk. Since the majority of
these questions had responses that were in the low risk category, this section was rated low risk.

10. SECURITY OF RECORDS
The “security of records” section has one question that relates to whether the brokerage’s policies and
procedures require that the brokerage has taken precautions to guard against the falsification of
records.
Since the majority of responses to this question were in the medium risk category, this section was
rated medium risk.

11. RECORDS RETENTION
The four questions in the “records retention” section relate to whether the brokerage’s policies and
procedures require the following:
•

that
that the
thebrokerage
brokerageretain
retainits
itsmortgage
mortgagedocumentation
documentationand
andfinancial
financialrecords
recordsfor
forat
atleast
leastsix
sixyears
years
after a mortgage or transaction expires;

•

that
that the
thebrokerage
brokerageretain
retainall
allrecords
records(that
(thatare
aredescribed
describedin
inquestion
question9)
9)at
atits
itsprincipal
principalplace
placeof
of
business in Ontario, or at another location that the Superintendent has been notified of;

•

principalplace
placeof
ofbusiness,
business,ififthey
they
that
thatthe
therecords
recordsare
arebeing
beingforwarded
forwardedto
tothe
thebrokerage’s
brokerage’sprincipal
originate at another place of business; and

•

thatthe
thebrokerage
brokeragewill
willreturn
returndocuments
documentsto
toborrowers,
borrowers,lenders
lendersor
orinvestors.
investors.
that

One of these questions was rated medium risk and three questions were rated high risk. Since the
majority of these questions had responses in the high risk category, this section was rated high risk.

12. OTHER MATTERS
The two questions in the “other matters” section relate to:
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• whether
whetherthe
thebrokerage
brokerageconducts
conductsany
anyother
otherconcurrent
concurrentbusiness
businessfrom
fromits
itspremises;
premises;and
and
• whether
whether the
thebrokerage’s
brokerage’spolicies
policiesand
andprocedures
procedurescontain
containprovisions
provisionsthat
thatgovern
governthe
theuse
usefor
for
other purposes of information that is gathered for mortgage broker purposes.
One of these questions was rated medium risk and one question was not applicable since it does not
affect the risk level. Since the majority of these questions had responses that were in the medium risk
category, this section was rated medium risk.

13. DISCLOSURE FORMS
Nine out of the 10 questions in the “disclosure forms” section relate to whether the brokerage is using
its own borrower disclosure form, or one that that was provided by a software vendor. If the brokerage
uses its own form, does it address the following suitability and disclosure requirements:
•

the
thesuitability
suitabilityand
andmaterial
material risks
risks of
of the
the mortgage
mortgage or
or investment
investment in
in aa mortgage
mortgage for
for the
theborrower,
borrower,
lender or investor;

•

the
the disclosure
disclosure of
ofany
anyrelationships
relationshipsbetween
betweenthe
thebrokerage
brokerageand
andthe
thelender,
lender,the
thebrokerage
brokerageand
andthe
the
borrower, and the brokerage, borrower and investor;

•

the
thedisclosure
disclosureof
ofany
anyreal
realor
orpotential
potentialconflict
conflictof
ofinterests
intereststhat
thatthe
thebrokerage
brokeragemay
mayhave
havein
in
connection with the mortgage;

•

the
thedisclosure
disclosureto
tothe
theinvestor
investorof
ofany
anydefaults
defaultsby
bythe
theborrower
borrowerin
inthe
thepreceding
precedingtwelve
twelvemonths;
months;
and

•

calculations
calculationsfor
for the
the cost
costof
ofborrowing.
borrowing.

There is also one question on whether the brokerage is using FSCO’s Investor/Lender Disclosure
Statement.
Since the majority of brokerages use a vendor’s borrower disclosure form, nine out of the 10 questions
are not applicable since their responses do not affect the risk level. The question on whether the
brokerage uses FSCO’s Investor/Lender Disclosure Statement was rated medium risk, since these
responses affect the risk level. Since the majority of responses to this question were in the medium risk
category, this section was rated medium risk.

FINDINGS
The on-site field reviews of the 128 mortgage brokerages provided FSCO useful data that allowed it to
assess the brokerages’ level of compliance with various regulatory requirements, particularly those
standards contained in sections 40 to 48 of Ontario Regulation 188/08. In conjunction with the riskbased principles approach, FSCO was also able to assess how mortgage brokerages performed in
certain high risk areas, such as the documentation of corporate governance requirements and
oversight.
Since these on-site reviews were inspections – not audits – of the selected mortgage brokerages, their
focus was limited to examining the existence and quality of the brokerages’ written policies and
procedures. The results of the reviews indicate that most of the mortgage brokerages have written
policies and procedures that are generally in compliance with the standards of practice under Ontario
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Regulation 188/08. The reviews also confirmed that in many cases, the brokerages had communicated
their policies and procedures to their mortgage brokers and agents.
The majority of brokerages had adequately documented policies and procedures on the high risk areas
of corporate governance and oversight, and the policies and procedures which contained adequate
provisions for the following:
•

supervision of brokers and agents;

•

disclosure of the role of the brokerage to borrowers, lenders and investors;

•

verification of the identities of borrowers, lenders and investors;

•

suitability of a mortgage or investment in a mortgage;

•

identification of material risks and conflicts of interest; and

•

the complaints handling process.

Although the reviews indicated that most brokerages had policies and procedures in place,
improvements are still required in certain areas, such as:
• syndicated mortgages;
• restrictions on payments by the brokerage;
• provisions covering payments of incentives other than money; and
• records retention.
If the identified areas of weakness are not adequately addressed by brokerages through improvements
to their policies and procedures, as a whole, the mortgage brokering industry may be at a medium-tohigh risk of non-compliance with Ontario Regulation 188/08.

CONCLUSION
Overall, the results from the reviews show that in general, mortgage brokerages have documented
policies and procedures related to the standards of practice under sections 40 to 48 of Ontario
Regulation 188/08. However, these brokerages still need to make improvements to their policies and
procedures in certain areas, to achieve a better degree of compliance with legislation and reduce the
potential risk of harm to consumers. In order to manage new and existing risks in an ever changing
environment, these brokerages also need to refine, improve and adjust their internal controls on an
ongoing basis.
These reviews cannot guarantee that there is compliance by all brokerages under Ontario Regulation
188/08. Nevertheless, they are useful in providing an assessment of the brokerages’ risk of noncompliance with legislation. They also allow FSCO to communicate the corrective actions that need to
be implemented to have a low risk of non-compliance.
The results from the reviews provide support for FSCO’s risk-based approach to regulation and its
positive impact on the mortgage brokering industry in promoting higher standards of practice for
consumer protection in Ontario.
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APPENDIX A: RISK RATINGS BY EXAMINATION PROGRAM SECTION
The table below provides risk ratings for each section of the examination program.
Examination Program Sections

Risk Ratings

Section 1: General requirements

Low

Section 2: Duty to establish policies and procedures

Medium

Section 3: Syndicated mortgages

High

Section 4: Duty to establish a complaints process

Low

Section 5: Duty to have insurance

Low

Section 6: Duty regarding authorization of brokers and agents

Medium

Section 7: Restrictions on payments by the brokerage

High

Section 8: Payments of incentives other than money

High

Section 9: Required records

Low

Section 10: Security of records

Medium

Section 11: Records retention

High

Section 12: Other matters

Medium

Section 13: Disclosure Forms

Medium

Risk Ratings Definitions:
• Low risk – 90 per cent or more of brokerages had a positive response.
• Medium risk – between 75 and 89 per cent of brokerages had a positive response.
• High risk – less than 75 per cent of brokerages had a positive response.
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APPENDIX B: RISK RATINGS BY BROKERAGE TYPE
The table below provides risk ratings by brokerage type.
Brokerage Type

Number (Percentage)

Risk Ratings

Sole Proprietorship
Sole Proprietorship

1 (or 9%)

Low

Sole Proprietorship

8 (or 73%)

Medium

Sole Proprietorship

2 (or 18%)
11 sole proprietorships

High

Partnership

0 (or 0%)

Low

Partnership

0 (or 0%)

Medium

Partnership

1 (or 100%)
1 partnerships

High

Corporation

13 (or 11%)

Low

Corporation

42 (or 36%)

Medium

Partnership

Corporation

Corporation

Subtotal

Subtotal

61 (or 53%)
Subtotal 116 corporations

High

Risk Ratings Definitions:
• Low risk – 90 per cent or more of brokerages had a positive response.
• Medium risk – between 75 and 89 per cent of brokerages had a positive response.
• High risk – less than 75 per cent of brokerages had a positive response.
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APPENDIX C: RISK RATINGS BY BROKERAGE SIZE
The table below provides risk ratings by brokerage size.
Brokerage Size

Number (Percentage)

Risk Ratings

Small Brokerages
10 or less agents/brokers

8 (or 12%)

Low

10 or less agents/brokers

25 (or 37%)

Medium

10 or less agents/brokers
Subtotal
Medium Brokerages

35 (or 51%)
68 small brokerages

High

11 to 100 agents/brokers

6 (or 11%)

Low

11 to 100 agents/brokers

20 (or 38%)

Medium

11 to 100 agents/brokers
Subtotal
Large Brokerages

27 (or 51%)
53 medium brokerages

High

101 to 490 agents/brokers

0 (or 0%)

Low

101 to 490 agents/brokers

5 (or 71%)

Medium

101 to 490 agents/brokers
Subtotal

2 (or 29%)
7 large brokerages

High

Risk Ratings Definitions:
• Low risk – 90 per cent or more of brokerages had a positive response.
• Medium risk – between 75 and 89 per cent of brokerages had a positive response.
• High risk – less than 75 per cent of brokerages had a positive response.
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APPENDIX D: RISK RATINGS BY QUESTION
The table below provides risk ratings for each question.
Questions
1. GENERAL REQUIREMENTS

Number
(Percentage)

Risk Ratings

1 a.

Does the brokerage’s signage and other public relations
materials, that is available to the public during examination,
prominently disclose the brokerage’s licence number and
legal name/trade name? [O. Reg. 188/08, s. 6(1)]

61 (or 48%)

High

1 b.

Obtain the brokerage’s list of officers and directors and
provide it to FSCO Licensing section. Please make sure
that the form has been properly filled out (i.e., the
brokerage has indicated if the person is an officer or
director, that the brokerage name and number is given, and
that the form is signed and dated).

127 (or 99%)

Low

1 c.

Do you use a software provider to submit applications for
mortgages?

115 (or 90%)

Low

1 d.

Is the principal broker the same as that listed on the
Mortgage Broker System (MB system)?

128 (or 100%)

Low

1 e.

Is the address, the same as that listed on the Mortgage
Broker System (MB system)?

123 (or 96%)

Low

1 f.

What resources did you use in preparing for compliance
with the standards of practice? (select all that apply)

N/A

N/A

2. DUTY TO ESTABLISH POLICIES AND PROCEDURES
2 a.

Has the brokerage established written policies and
procedures? [O. Reg. 188/08, s. 40(1)]

121 (or 95%)

Low

2 b.

Have the policies and procedures been made available to
the brokerage’s brokers and agents?

110 (or 86%)

Medium

2 c.

Does the brokerage maintain a record of the training
provided to its brokers and agents?

91 (or 71%)

High

2 d.

Do the policies and procedures contain provisions
designed to ensure that the brokerage and every broker
and agent complies with the requirements under the
Mortgage Brokerages, Lenders and Administrators Act
(MBLAA) [O. Reg. 188/08, s. 40(1)]

95 (or 74%)

High

2 e.

Do the policies and procedures contain provisions for the
adequate supervision of every broker and agent authorized
to deal or trade in mortgages on the brokerage’s behalf?
[O. Reg. 188/08, s. 40(2)]

115 (or 90%)

Low

Examples of supervisory techniques:
• review of software vendors’ reports
• review of credit bureau request
• review of mortgage files and principal broker sign off
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2 f.

Do the policies and procedures include the following
provisions listed in O. Reg. 188/08, s. 40(3)?

110 (or 86%)

Medium

i.

The description of the role of the brokerage in
relation to borrowers and lenders and its disclosure
to borrowers and lenders.

ii.

The verification of the identity of borrowers, lenders
and investors.

104 (or 81%)

Medium

iii.

The determination of the suitability of a mortgage or
investment in a mortgage for a borrower, lender or
investor.

98 (or 77%)

Medium

iv.

The identification of the material risks of a mortgage,
or investment in a mortgage for a borrower, lender or
investor, and their disclosure to the borrower, lender
or investor.

104 (or 81%)

Medium

v.

The identification of any real or potential conflicts of
interest between the brokerage, broker or agent and
the borrower, lender or investor.

104 (or 81%)

Medium

vi.

The provisions for incentives, other than money, for
dealing or trading in mortgages to its brokers and
agents by other persons and entities.

83 (or 65%)

High

vii. The provisions for incentives, other than money, for
dealing or trading in mortgages to another
brokerage’s authorized agents or brokers.

61 (or 48%)

High

N/A
4 (or 45%)

N/A
High

4. DUTY TO ESTABLISH A COMPLAINTS PROCESS
4 a.
Has the brokerage established a process for resolving
complaints from the public? [O. Reg. 188/08, s. 41(1)]

122 (or 95%)

Low

4 b.

Has the brokerage designated an individual (i.e., a
complaints officer) to receive and attempt to resolve
complaints from the public? [O. Reg. 188/08, s. 41(2)]

127 (or 99%)

Low

4 c.

Does the brokerage keep a record of all written
complaints received from the public and all written
responses to the complainants by the brokerage? [O.
Reg. 188/08, s. 41(3)]

118 (or 92%)

Low

N/A

N/A

128 (or 100%)

Low

3. SYNDICATED MORTGAGES
3 a.
Does the brokerage syndicate mortgages?
3 b.
If yes, do the policies and procedures include provisions
governing this activity?
i.e. Are the investors/lenders being provided with:
• Investor/Lender Disclosure Statements
• Supporting documentation
• Required time period

5. DUTY TO HAVE INSURANCE
Obtain a copy of the brokerage’s errors and omissions policy and
answer the following:
5.1

Who is the Insurer?

5.2

Is the policy current?
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6. DUTY REGARDING AUTHORIZATION OF BROKERS AND AGENTS
6 a.
Do the Policies and Procedures require that the
111 (or 87%)
brokerage conducts checks on all of the individuals hired
as brokers or agents to determine whether they are
eligible to be licensed? [O. Reg. 188/08, s. 43(1)]

Medium

Some verification examples would be:
•
verify the identity of the individual
•
credit checks
•
check references
•
check education qualification
•
application has been properly completed
6 b.

Does the principal broker check to make sure that its new
brokers or agents do not work for more than one
brokerage? (The principal broker should check the FSCO
website.) [O. Reg. 188/08, s. 43(2)]

103 (or 81%)

Medium

6 c.

Do the policies and procedures require that the brokerage
notify the Superintendent of any broker or agent that it
believes is not suitable to be licensed? [O. Reg. 188/08,
s. 43(3)]

62 (or 48%)

High

6 d.

Do the policies and procedures require that the brokerage
terminate the broker’s or agent’s access to their software
provider when they cease to be employed by the
brokerage?

72 (or 56%)

High

64 (or 50%)

High

64 (or 50%)

High

42 (or 33%)

High

43 (or 34%)

High

7. RESTRICTIONS ON PAYMENTS BY THE BROKERAGE
7 a.
Do the policies and procedures require that the brokerage
pays fees or other remuneration for dealing or trading in
mortgages on its behalf only to licensed brokerages or
other persons or entities that are exempt from the
requirements to be licensed? [O. Reg. 188/08, s. 44(1)]
7 b.

Do the policies and procedures require that the brokerage
does not pay fees or other remuneration for dealing or
trading in mortgages on its behalf directly to another
brokerage’s brokers or agents? [O. Reg. 188/08, s.
44(2)]

8. PAYMENTS OF INCENTIVES OTHER THAN MONEY
8 a.
Do the policies and procedures require provisions that if
the brokerage provides an incentive, other than money, to
another brokerage’s brokers or agents for dealing or
trading in mortgages, all of the following conditions been
satisfied: [O. Reg. 188/08, s. 45(1)]
i.

The broker or agent has obtained the consent of its
brokerage.

ii.

Both brokerages have a written agreement
governing the provisions of the incentive to the
broker or agent.
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iii.

The brokerage has a written agreement with the
other broker or agent governing the provisions of the
incentive to him or her.

iv.

40 (or 31%)

High

Both agreements require the brokerage to give
the other brokerage particulars of the following
matters both periodically and upon request:
a. the incentives provided by the brokerage to
the broker or agent during the applicable
period, and

40 (or 31%)

High

b.

38 (or 30%)

High

124 (or 97%)

Low

if an incentive entitles the broker or agent to
exercise one or more options in the future,
particulars of the options exercised during the
applicable period.
9. REQUIRED RECORDS
9 a.
Is the brokerage maintaining the following records: [O.
Reg. 188/08, s. 46(1)]
Financial records of its licensed activities in
i.
Ontario.
ii.

Records of every mortgage application,
mortgage instrument and mortgage renewal
agreement received or arranged by the
brokerage.

121 (or 95%)

Low

iii.

Records of every other agreement entered into
by the brokerage in the course of dealing or
trading in mortgages or in the course of
mortgage lending.

121 (or 95%)

Low

iv.

Records of all documents or written information
given to or obtained from a borrower, lender, or
prospective borrower, lender or investor.

121 (or 95%)

Low

v.

If the brokerage is maintaining a trust bank
account, do its financial records distinguish
between trust funds held by the brokerage and
assets pertaining to any other activities? [O.
Reg. 188/08, s. 46(2)]

13 (or 10%)

High

108 (or 84%)

Medium

94 (or 73%)

High

92 (or 72%)

High

10. SECURITY OF RECORDS
Do the policies and procedures require that the brokerage
10.
has taken precautions to guard against the falsification of
the records? (i.e., the deliberate alteration of the
brokerage’s records) [O Reg. 188/08, s. 47]
11. RECORDS RETENTION
11 a. Do the policies and procedures require that the brokerage
retains its mortgage documentation and financial records
for at least six years after the expiry of the mortgage or
transaction? [O. Reg. 188/08, s. 48 (1) (2) and (3)]
11 b i. Do the policies and procedures require that the brokerage
retains all records described in 9 (a) above at its principal
place of business in Ontario or at a location that the
Superintendent has been notified of? [O. Reg. 188/08, s.
48(4)]

Page 19 of 21

11 b ii. If the records originate at another place of business, are
they being forwarded to the brokerage’s principal place of
business? (O. Reg. 188/08, s. 48(5))

101 (or 79%)

Medium

11 c.

82 (or 64%)

High

12. OTHER MATTERS
12 a. Is the brokerage conducting any other concurrent
business from its premises? (O. Reg. 188/08, s. 56.)

N/A

N/A

12 b.

103 (or 81%)

Medium

Do the policies and procedures contain provisions for
returning the documents to the borrowers, lenders or
investors when asked? (O. Reg. 188/08, s. 17)

Do the policies and procedures contain provisions
governing the use for any other purposes of information
gathered for mortgage broker purposes? (O. Reg.
188/08, s. 57.)

13. DISCLOSURE FORMS (O. Reg. 188/08, s. 18, 19, 21 - 28 and 31 - 36) (O. Reg. 191/08, s. 6 and 7)
13 a. Is the brokerage using a borrower disclosure form that is
N/A
N/A
provided by one of the following:
•
Company 1
•
Company 2
•
Other software provider
………………………………………………………
•
Brokerage’s own form
** NOTE: Steps i to viii are not applicable if the brokerage is using the borrower disclosure form
provided by either application vendor.
N/A
N/A
13 b. Do the forms used by the brokerage address the
following requirements?
i.

The suitability of the mortgage or investment in a
mortgage for the borrower, lender or investor:
[O. Reg. 188/08, s. 24.]

ii.

The disclosure of the material risks of the
mortgage or investment in a mortgage to the
borrower, lender or investor. [O. Reg. 188/08, s.
25.]

N/A

N/A

iii.

The disclosure to the borrower of any relationship
that the brokerage may have with the lender. [O.
Reg. 188/08, s. 26(1)]

N/A

N/A

iv.

The disclosure to the lender of any relationship
that the brokerage may have with the borrower.
[O. Reg. 188/08, s. 26(2)]

N/A

N/A

v.

The disclosure to the investor of any relationship
that the brokerage may have with each party to
the trade in a mortgage. [O. Reg. 188/08, s.
26(3)]

N/A

N/A

vi.

The disclosure to the borrower, lender or investor
of any real or potential conflicts of interest that
the brokerage may have in connection with the
mortgage. [O. Reg. 188/08, s. 27]

N/A

N/A

vii.

The disclosure to the investor of any defaults by
the borrower in the preceding 12 months. [O.

N/A

N/A
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Reg. 188/08, s. 28]
viii.
13 c.

Is the brokerage calculating the cost of
borrowing?

Is the brokerage using the Investor/Lender Disclosure
Statement provided on the FSCO website? (O. Reg.
188/08, s. 31 and 32)
Subtotal

N/A

N/A

108 (or 84%)

Medium

58 questions

Risk Ratings Definitions:
• Low risk – 90 per cent or more of brokerages had a positive response.
• Medium risk – between 75 and 89 per cent of brokerages had a positive response.
• High risk – less than 75 per cent of brokerages had a positive response.
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